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IN THE COURT OF ADDL. SESSIONS JUDGE:: SONITPUR, TEZPUR:: 

ASSAM 

 

    PRESENT:-  N. AKHTAR, AJS 

      Addl. Sessions Judge, 

      Sonitpur::Tezpur. 

 

SESSIONS CASE NO. 207 OF 2015. 

U/s 370 (2) of IPC read with Sec. 3/4/4(2)/5(1)(d)/6(1)(b) of Immoral Traffic 

(Prevention) Act, 1956. 

 
State of Assam 

 
-Vs- 

 
1. Miraj Ali, 

2. Musst. Monuwara Begum and, 

3. Sahar Ali. 

 
 

ADVOCATES APPEARED:- 

 
FOR THE PROSECUTION :-  Mr.P.K.Sharma, Addl. P.P. 

FOR THE DEFENCE  :-  Mr. B.K.Basumatary, Ld. Advocate. 

EVIDENCE RECORDED ON :-  23.6.16, 9.5.18, 20.6.18, 26.6.19,  

and 15.07.2019. 

ARGUMENTS HEARD ON :-  20.11.2019. 

 JUDGMENT DELIVERED ON   :-   25.11.2019. 

 

JUDGMENT 
 

1. The prosecution case as unfolded at the trial, may be stated as follows: 

On 1.11.2014, the informant and some other people of Panchmail locality had 

lodged an FIR in Tezpur PS alleging that one Miraj Ali who is a resident of the 

locality had brought a girl to his house and has started flesh trade through that 
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girl. The people of the locality tried to obstruct him but he did not care for the 

villagers and so, the FIR was lodged. 

2. Based on the said FIR, Tezpur PS Case No. 1254/2014 U/s 3/4/6 of the Immoral 

Traffic (Prevention) Act was registered and investigation was duly conducted. 

After completion of the investigation, police laid charge-sheet against the accused 

persons U/s 3/4/6 of the Immoral Traffic (Prevention) Act. The accused persons 

appeared in the court of learned Magistrate and the copies of relevant documents 

were furnished to them in compliance of Sec. 207 CrPC and the case was 

committed to the learned Court of Sessions. Thereafter, the same was 

transmitted to this Court for trial.  

3. Having heard and having gone through the materials on record, my learned 

predecessor had framed charges U/s 370 (2) of IPC read with Sec. 

3/4/4(2)/5(1)(d)/6(1)(B) of Immoral Traffic (Prevention) Act, 1956 against the 

accused persons. The contents of the charges were read over and explained to 

the accused persons to which they pleaded not guilty and claimed to be tried. It 

is pertinent to mention here that accused Roma Rabha had died during the trial 

and so, the case as against her stood abated.   

4. During trial, prosecution has examined as many as 7 (Seven) witnesses in support 

of its case including the investigating officer. On closure of the prosecution 

evidence, the accused persons were examined u/s 313 CrPC. The defence 

adduced no evidence and the defence plea was that of total denial. At the end of 

the trial, arguments advanced by learned counsel for both the sides were heard 

at length. 

POINTS FOR DETERMINATION 

 Whether the accused persons on the alleged day of occurrence, for the 

purpose of exploitation, received Roma Rabha and other such women by 

practicing inducement and thereby committed an offence U/s 370 (2) of 

the IPC? 

 Whether on the aforesaid day, the accused persons allowed their house to 

be used as a brothel and also knowingly lived wholly or in part, on the 

earning of prostitution of another person and thereby committed offences 

U/s 3/4 of the Immoral Traffic (Prevention) Act, 1956?  

 Whether on the aforesaid day, the accused persons exercised control, 

direction or influence upon the movement of a prostitute in such a manner 
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so as to aid or compel her prostitution or acted as a tout or pimp and also 

procured persons like Roma Rabha to carry on prostitution and thereby 

committed offences U/s 4 (2a b and c)/5 (1) (d) of Immoral Traffic 

(Prevention) Act, 1956?   

 Whether on the aforesaid day, the accused persons detained other 

persons including Roma Rabha with or without their consent, in their 

house with intent that she/they may have sexual intercourse with another 

person who was not her/their spouse and thereby committed an offence 

U/s 6 (1) (b) of Immoral Traffic (Prevention) Act, 1956? 

DISCUSSION, DECISION AND REASONS FOR THE DECISION 

5. I have duly considered the entire evidence on record. Before proceeding further, it 

would be worthwhile to have a brief glimpse of the evidence on record: 

6. PW1 (Jamal Hussain) had deposed in his evidence that the accused Miraj Ali brought 

one Kachari girl to his house and he was running a brothel. The villagers asked him 

to stop the business but he did not do so. Some SSB boys also used to come to his 

house. The villagers then informed the matter to police and an FIR was lodged. 

Police came to the house of Miraj Ali and the SSB boys fled away. Police arrested 

accused Miraj and the girl from his house.  

7. PW2 (Safiqul Islam) had deposed that he knew accused Miraj and Monowara Begum. 

Accused Roma used to stay in the house of Miraj. The villagers got angry on the fact 

that prostitution was going on in the house of Miraj. The villagers noticed that many 

people used to visit the house and accused Miraj did not stop such activity and so, 

finally, the villagers informed the SP, Sonitpur in writing and PW2 also put his 

signature on the complaint. PW3 (Seikh Rakibuddin) had deposed that one Roma 

Rabha used to stay in the house of accused Miraj and prostitution was going on at 

which the villagers got angry and objected to such activity. Accused Miraj did not pay 

heed to the villagers and so, finally, police was informed. Police came to the PO and 

caught the accused persons red-handed. PW4 (Habijul Islam) had deposed that one 

day in 2014, he visited the house of accused along with SI Dhiren Kakati who raided 

the house and accused Miraj was apprehended along with a man and a woman. Two 

mobile phones were seized by police vide seizure list which is Ext-3. Material Ext-1 is 

the mobile handsets.  

8. PW5 (Md. Abu Hanif) had deposed that on 1.11.2014, he was posted at Borghat 

outpost and on that day, he accompanied Dhiren Kakati with other police personnel 
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to the house of the accused Miraj Ali as information was available with the police that 

the accused was running prostitution at his house. The villagers gheraoed the house 

and police recovered one girl and apprehended accused Miraj. PW6 (Iqbal Hussain) 

had deposed in his evidence that he knew the accused who brought one girl to his 

house and she was kept in the house. Many people visited the house during daytime 

and also at night. The said girl was used for flesh trade. People then lodged an FIR 

with the police.  

9. PW7 (Sri Dhiren Kakati) is the investigating officer of the case who had deposed that 

on 31.10.2014, he was posted at Borghat Outpost. On that day, the DSP (HQ), 

Tezpur came to the OP and told that a flesh trade was running in the locality and 

PW7 was asked to enquire into the matter. A GD Entry being No. 528 dated 

31.10.2014 was made and a team of police searched the house of accused Miraj Ali. 

The DSP also accompanied the police party. Accused Miraj Ali was apprehended 

along with his wife. One boy namely Inamul Hussain was found who was sleeping 

with one girl namely Roma Rabha and they were apprehended. Two mobile handsets 

were seized. Another accused namely Sohor Ali was also apprehended later. 

10. I have carefully perused the evidence on record. It would appear from the bare 

perusal of the evidence on record that accused Miraj Ali was a resident of the locality 

where people doubted that accused Miraj was running a brothel because he kept a 

girl namely Roma Rabha in the house and many people visited his house and a group 

of SSB boys also used to visit his house. This indeed created a suspicion in the mind 

of the villagers that accused Miraj was running some illegal activity. On perusal of the 

evidence of all the witnesses, it appears that the villagers noticed many people 

visiting the house of accused at daytime and also at night and a girl namely Roma 

Rabha was also kept in the house. The villagers asked accused Miraj to stop the 

illegal activity and he did not pay any heed to the villagers and so, police was finally 

informed. It further appears from the evidence of PW7 that when police raided the 

house of accused Miraj on the relevant day, one Inamul was found sleeping with 

accused Roma Rabha and they were apprehended.  

11. Before proceeding further, it is important to indicate here that in order to bring home 

a charge u/s 3 of the Immoral Traffic (Prevention) Act, the prosecution has to prove 

that the offender was in the management or keeping of a brothel. Similarly, in order 

to bring home a charge u/s 4 of the Immoral Traffic (Prevention) Act, it must be 

proved that the offender was knowingly living on the earning of the prostitution of 
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any other person. There must be clear evidence on record to prove these facts. In 

the present case, it would clearly appear from the evidence on record that there is 

evidence on record to merely show that accused Miraj Ali kept a girl in his house and 

many people visited his house day in and day out which created a suspicion in the 

mind of the villagers that an illegal flesh trade may be running in his house. It is to 

be noted here that there is no legal presumption that a place would be considered to 

be a brothel if any woman or girl stay in the place and many people frequently visit 

the place. It would be an irony to raise such an inference. The existence of a brothel 

is a question of fact and has to be proved by adequate convincing evidence. 

Admittedly, the house which was searched by PW7 on the relevant day was the 

house of accused Miraj Ali. PW7 stated in his cross-examination that accused Miraj 

and Monowara were husband and wife and accused Inamul was their son. It is true 

that when PW7 raided the house, accused Inamul was found sleeping with accused 

Roma Rabha and they were apprehended. There is no adequate evidence on record 

to show that they were having sexual intercourse. Sleeping with a girl does not 

necessarily mean having sexual connection with the girl. Even assuming for a 

moment that there would have been evidence on record to show that they were 

having sex, but then also, no conclusion could have been drawn that the house of      

accused Miraj Ali was used as a brothel. Brothel is defined in Sec. 2 of Immoral 

Traffic (Prevention) Act, 1956 as any house, room or place or any portion 

of a house, room or place which is used for the purposes of sexual 

exploitation or abuse for the gain of another person or for the mutual gain 

of two or more prostitutes. Therefore, there must be clear evidence to show that 

the house of the accused was used for the purpose of sexual exploitation or abuse 

for the gain of another person or for mutual gain of two or more prostitute. There is 

no evidence available on record to show these facts. This apart, apparently, on the 

date of raid of the house of accused Miraj Ali, only accused Roma Rabha was found 

in the house. There is no evidence to show that accused Roma Rabha was staying in 

the house for the purpose of prostitution. The evidence on record strongly reveals 

that it was the perception of the villagers that the accused Miraj was running the 

business of prostitution through accused Roma Rabha. Perception or suspicion, 

however strong, is not legal proof of a fact. It is also to be noted here that sexual 

intercourse between two persons may be consensual and if that be so, it is no 

offence under the law. If the same is without consent, it may be an offence of rape in 

the circumstances of a particular case and if such sexual connection happens for any 
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financial gain or gain for any other consideration, it may be an offence under the 

Immoral Traffic (Prevention) Act, 1956. The prosecution has failed to lead any 

evidence to show that the house of accused Miraj Ali was being used for any gain 

through illegal sexual act. 

12. It is also pertinent to mention here that PW2 deposed in his cross-examination that 

accused Miraj had two daughters and three sons and all of them were living with 

him. The sons of the accused were all major. It is therefore, obvious that many 

people might visit their house who might be friends and other relatives of them as 

well. Merely because a house is visited by many people, it cannot be assumed that 

some illegal business like flesh trade might be running in that house. To say so would 

defy all logic and would have indeed no legal force. Law looks for evidence and it 

does not act on assumptions. In the present case, it would be seen that there was 

merely a strong assumption of the villagers that accused Miraj Ali was running some 

illegal business of flesh trade because a girl used to visit his house and also stayed 

there and some people very frequently visited his house. These facts alone can never 

be said to be sufficient to establish the charges brought in this case. 

13. It is also pertinent to mention here that in a criminal trial, the evidence led by the 

prosecution must be of such a quality as to establish the case of the prosecution 

beyond all reasonable doubts and in the ultimate analysis of the evidence before it, 

the court has to be satisfied that the prosecution case “Must be true” and not “May 

be true.” In the case of Anjan Kumar Sarma Vs State of Assam, reported in AIR 

2017 SC 2617 wherein, the Hon’ble Apex Court had recorded an observation 

which runs as follows: 

“It is no more res integra that suspicion cannot take the place 

of legal proof for sometimes, unconsciously it may happen to 

be a short step between moral certainty and the legal proof. 

At times it can be a case of "may be true." But there is a long 

mental distance between "may be true" and "must be true" 

and the same divides conjunctures from sure conclusions.” 

14. In the result and for the reasons and discussions made herein above, I have 

no hesitation in my mind in holding that the prosecution has miserably failed to prove 

its case against the accused persons beyond all reasonable doubts. They are hence, 

not found guilty of any offence as charged and as such, acquitted of the 

same and set at liberty forthwith. 
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15. Forward a copy of this judgment to the District Magistrate in compliance of Sec.365 

CrPC. 

Given under my hand and seal of this court on the 25th day of 

November/2019. 

 

APPENDIX 
 

PROSECUTION WITNESSES:  

PW1 (Md. Jamal Hussain) 

PW2 (Md. Safiqul Islam) 

PW3 (Seikh Rakibuddin) 

PW4 (Md. Habijul Islam) 

PW5 (Md. Abu Hanif) 

PW6 (Md.Iqbal Hussain) 

PW7 (Sri Dhiren Kakati) 

PROSECUTION EXHIBITS: 

Ext-1: Application submitted to SP. 

Ext-2: FIR.  

Ext-3: Seizure List. 

Ext-4: Sketch Map. 

Ext-5: Extract copy of GD Entry.  

Ext-6: Chargesheet.  

Material Ext-1: Seized mobile sets.  

DEFENCE WITNESSES: 

NONE 

DEFENCE EXHIBITS: 

NIL. 

     Addl. Sessions Judge, 
                                                                                       Sonitpur:: Tezpur. 
 

 


